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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
RUSSELL DEAN TAYLOR,
Defendant-Appellant.

NO. 44414
Kootenai County Case No.
CR-2016-962

RESPONDENT'S BRIEF

Issue
Has Taylor failed to establish that the district court abused its discretion by
imposing an underlying unified sentence of five years, with three years fixed, upon the
jury’s verdict finding him guilty of possession of methamphetamine?

Taylor Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A jury found Taylor guilty of possession of methamphetamine and the district
court imposed a unified sentence of five years, with three years fixed, suspended the
sentence, and placed Taylor on supervised probation for three years. (R., pp.186, 196-
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203.)

Taylor filed a notice of appeal timely from the judgment of conviction.

(R.,

pp.204-08.)
Taylor asserts his underlying sentence is excessive in light of his health
problems, past military service, and substance abuse issues. (Appellant’s brief, pp.4-6.)
The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for possession of methamphetamine is seven
years. I.C. § 37-2732 (c)(1). The district court imposed an underlying unified sentence
of five years, with three years fixed, which falls well within the statutory guidelines. (R.,
pp.196-203.) At sentencing, the state addressed Taylor’s abysmal history of criminal
conduct, failure to accept responsibility for his criminal behavior, lack of amenability to

2

community supervision, the risk he presents to society, and his failure to be deterred by
prior legal sanctions. (7/7/16 Tr., p.10, L.12–p.16, L.19 (Appendix A).) The district court
subsequently articulated the correct legal standards applicable to its decision and also
set forth its reasons for imposing Taylor’s sentence. (7/7/16 Tr., p.26, L.7 – p.28, L.18
(Appendix B).)

The state submits that Taylor has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpts of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendices A
and B.)

Conclusion
The state respectfully requests this Court to affirm Taylor’s conviction and
sentence.

DATED this 18th day of April, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 18th day of April, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General
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tendered by the prosecution?
MR. MORTENSEN: No, thank you, Your Honor.
THE COURT: Okay. We'll wait for the
report to come back in.
And I take it, Miss Brooks, that you would
like the Court to review the evaluation.
MISS BROOKS: Yes, Your Honor. It's kind
of a limited helpfulness, but I think for what it is,
If the county has paid for it, then ii should be
considered.
There's a page missing. There's a page I
handed you I didn't get back, because I had marked a
star, and mine stops at 7 of 8, and I don't have 8 of
8.
THE BAILIFF: let me go see.
THE COURT: I have 8 and 9.
MR. MORTENSEN: Well, mine starts with 2,
and I go all the way to 9.
MISS BROOKS: Mine stops at 8. Or mine
stops at 7.
THE COURT: Two pages?
THE BAILIFF: Are you missing one page or
two pages?
MISS BROOKS: Well, I don~ have 8 of 8.
This is the page I was remembering I didn~ have, but
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on that to add to the PSI.
But long story short, he shot a man in the
chest over some drug money. The defendant was involved
in the sale of methamphetamine, and when somebody came
to collect some money, the defendant shot him and
killed him. He did almost 16 years in prison in
Washington for that.
In 2015, he violated a domestic violence
protection order, and around New Year's Eve, he was ••
he possessed methamphetamine, and that's why he's here,
Your Honor.
The facts of this case are somewhat eyebrow
raising, and this is what I think the defendant has a
lot of problems with. As the Court can see,
continuously throughout the PSI, he fails to take
responsibility for his actions, and even in the PSI he
blames the Court, me, Mr. Chapman, the police for
lying, for testifying falsely, and those are his words
In the PSI.
The defendant was with a neighbor, an
acquaintance, and with a couple of other people, and
this neighbor is Mr. Jay Brumling (phonetic), and he's
referenced in the police report.
They were at the casino, they had some fun,
a day or two later, Mr. Taylor ends up in Jay's house.
11
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if the Court and the Slate say that there were nine...
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THE COURT: Well, based on fax numbers at
the top, there's a page 9.
MISS BROOKS: Oh, correct.
THE COURT: On the report itself, it's just
8of8.
MISS BROOKS: Okay. Thank you.
{Pause in the proceedings.)
THE COURT: All right. I've read the
report from Dr. Wolf. I will hear the State's
recommendations now.
MR. MORTENSEN: Thank you, Your Honor.
Your Honor, I do recogni2e that the PSI
recommends probation. I am recommending prison in this
case, and I'll explain my reasons as fast as possible,
and I'll start at the beginning.
The defendant has some criminal history.
One thing I did not see in the PSI but that's reflected
in the NCIC is that he has a 1975 conviction for the
sale of narcotics. It's a DEA federal case out of
Colorado.
In 1997, he was convicted in Washington of
murder, and the defendant didn't talk about that much
in his PSI interview, and I think my office may have
neglected to have given some information to the Court
10
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And at first, Jay says, well, I let them in to sleep, I
woke up in the morning, whan I woke up, I didn1 feel
right, I went back to sleep, when I woke back up for
good, everybody was gone but me and a lot of my stuff
was gone, as well; money, electronics, his vehicle.
It wasn't long before the police located
the vehicle, the defendant is inside, he's arrested, he
has heroin in his wallet and math in his hand. He
walks Into the Jail with the meth in his hand.
And, as the Court knows, at the preliminary
hearing, the heroin charge was dismissed. Prior to
this trial, the State refiled that. That's set for
preliminary hearing in a few weeks. I won't go into
details about that.
But getting ready for the preliminary
hearing, the State had some difficulties. I had
trouble contacting Jay, my victim, and I had trouble
getting a State lab report from the State lab facility,
so the hearing, I dismissed the charges, I ended up
refiling them.
In between the dismissal and the reflle,
the police had the chance to meet with Jay again, and
Jay added to his story. And there are some concerns
with that. Why does one add to his story? But the
things he added are kind of concerning, and they're
12
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concerning because when you take them into light with
what Brenda and another person in the stolen car with
Mr. Taylor said, they start to kind of gain some
relevance.
The first thing Brenda said when the car
was pulled over is, I really need to talk to you,
because Mr. Taylor planned on drugging Jay with heroin
and taking the rest of his stuff.
That comment seemed to come out of now'nere,
but put together with what Jay tells the police the
second time, it's concerning. Jay talks about how he
was held at gunpoint, how he was injected with a
controlled substance and forced to lay down on the bed
and was threatened.
Now, these things weren't brought to the
police's attention the first time, they were brought to
the police's attention the second time. But Jay was
nervous, scared for different reasons. I don't know
why exactly, but he showed a severe reluctance to
testify in court against Mr. Taylor.
That caused me to dismiss the majority of
these cases. I just didn1 have a victim that was
going to cooperate with me. But that doesn't mean I
didn't have a viable drug case, and that's what the
State went forward on.
13
The methamphetamine that the defendant
carried with him on his way into the jail after police
had probable cause to arrest him, the fact that the
charges were dismissed don't mean anything. The police
still had probable cause to arrest the defendant, and
he can't get over that. He can't see past it. He
walked into jail with methamphetamine in his hand, and
he took that to trial. He can't accept responsibility
for his actions. He won't talk about It in the PSI, he
blames everybody but himself, and, Your Honor, that's
some insight as to what he thinks.
Somebody who can't accept responsibility
for their actions is not amenable to probation. This
man has been to prison, he has a history of drug use
and/or dealing, he killed a man over drug money, and
here we have a hint that he's hurting people In Post
Falls, all surrounded by drug use and/or drug
possession.
And I don't know whether or not to believe
Jay. Maybe it's just some huge coincidence when put
together with his past conduct, but I don't think it
can be ignored. II appears as if the defendant's
starting to revert back to his old ways, and what's it
going to take for him to shoot another person? I don't
know, and I don't want to find out.
14
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Probation is not a proper recommendation in
my eyes. He needs some help, there's no question about
that, but I think society is at risk if he doesn1 get
help, and it's certainly at risk if he's not willing to
take responsibility for his actions. And he can, do
that. He won't do that.
And so I'm asking for a prison sentence,
Your Honor. I'm asking for a three plus four for a
seven-year unified sentence. I'm asking for $100
reimbursement to the state lab. I think he's gotten
nearly six months credit. I woni object to that,
despite the fact that this was dismissed and refiled.
He can have every day of that. But I think that this
sentencing recommendation meets the goals of
sentencing, Your Honor.
Deterrence. How do we deter this defendant
from repeating the same conduct; drug use, drug
possession? He has already shown he has a history of
It. If being convicted by the federal government for a
drug sale, if going to prison for shooting a man over
drug money isn't enough and he's still possessing and
using methamphetamine, I don't know what other
deterrent we can have in place than to send him to
prison.
Somebody with this kind of acriminal
15
history, the public also has to have a deterrent not to
participate in this. He can get treatment before his
parole date.
Rehabilitation can be addressed with this
sentencing recommendation. I think that his criminal
history, his lack of responsibility-taking all speaks
to punishment and protection of society, Your Honor. I
do think the sentencing recommendation meets the goals
of sentencing. I understand it's at polar opposites
with what the PSI recommends, but, as I said, I'm kind
of shocked with what the PSI recommends, especially
given the fact that he doesn't want to talk about
things and that he just points the finger. He has a
long has history of drug use, Your Honor.
Let me Just have a brief moment before I
sit down, Your Honor. I just want to make sure I don't
forget to say anything.
Your Honor, It's with that that I submit.
Thank you.
THE COURT: Thank you, Mr. Mortensen.
Miss Brooks?
MISS BROOKS: Thank you, Your Honor.
As the Court knows, I did not represent
Mr. Taylor at the tlme of his jury trial, but after the
trial, the public defender's office declared they had a
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THE DEFENDANT: Yes.
THE COURT: And you're willing to abide by
the terms of the agreement?
THE DEFENDANT: Yes, I am.
THE COURT: Okay. Well, this was an
interesting case. I presided over the trial, of
course, and one thing that I will say about Mr. Taylor
is that at times he is cantankerous, not a particularly
likable person at times. We had our differences. And
I was mad at you at times. I think you were mad at me
at times and maybe still are.
THE DEFENDANT: Yeah, two-way street.
THE COURT: It goes both ways. And you
certainly - while you do not have a lengthy criminal
history in terms of -- length is not so much the right
term - you don't have a lot in your criminal history
that we know of. It appears that there's lots of
charges, but we don't have lots of dispositions. And
certainly your past Is your past. It's troubling, but
it is what it is, and I agree with Miss Brooks that we
are not here to retry you or repunish you for a past
murder charge. You served your debt to society. And
this does - this is a simple possession case,
regardless of what the history is.
In addition, with respect to your not being
25
forthcoming in the PSI, I recall your counsel at the
time admonishing you not to give details during the PSI
interview, and I have seen that before, and there are
reasons for that.
MISS BROOKS: You're speaking of Mr.
Chapman?
THE COURT: Yes, I am.
I do share a lot of Mr. Mortensen's
concerns, to be quite frank, but at the same time, we
have a PSI with a low moderate score on the LSI, and
that relates more to services than to anything. Miss
Brooks is right that those services can be received in
the community, and we have a recommendation for
probation by people who are ostensibly trying to make
these recommendations.
I think the thing that troubles me about
the PSI are the facts that we heard, the alleged facts
that we heard surrounding the circumstances of this
case. But that's not evidence that was received at
trial. It goes to a lot of things, but not really to
the possession of controlled substances charge.
I have to say that I certainly don't llke
being called a liar in the PSI by you, and as I'm sure
Mr. Mortensen doesn't, as I'm sure Mr. Chapman, your
former counsel, does not, but we're also not here to
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sentence you for your personality. We are here to
sentence you for the charge of possession of a
controlled substance.
We do have several goals in sentencing that
we are to consider and try to meet, and Mr. Mortensen
and Miss Brooks both alluded to and discussed some of
the goals of sentencing.
One of the factors is punishment, and
punishment sometimes rises to the forefront, depending
on the crime. It typically does not in a possession of
a controlled substance case.
Rehabilitation is certainly something that
in the possession cases rises lo the forefront. We
want people to not be using illicit drugs, and so if we
can fashion a sentence that helps with rehabilitation,
that's one of the things that we try to do.
Deterrence is certainly a goal of
sentencing. We want to fashion a sentence that would
deter a person from committing the same crimes and that
would deter others from committing the same crimes
based on what they see. Whether that general
deterrence works, whether specific deterrence works is
anybody's guess and probably subject to some studies,
but certainly that's a goal we look at.
And public safety is certainly a goal. And
27
I do share with Mr. Mortensen some of his concerns
about public safety, particularly given the alleged
facts surrounding this case and the statements that
were made by Mr. Brumling (phonetic) and by Miss Bacon,
but at the same time, those are not before the Court,
and we haven't gone to trial on any of those charges,
and those charges were dismissed. And they were
dismissed for, I believe, good reasons in the judgment
of the prosecutor.
Having said all this, Mr. Taylor, you were
found guilty by a jury of possession of a controlled
substance. That charge carries up to a seven-year
prison sentence at the maximum level. I am going to
sentence you to a unified term of five years with three
years fixed and two years indeterminate. I am going to
suspend that prison sentence in accordance with the
recommendations of the PSI for a period of three years
while you will be on supervised probation.
I don't know if you've been on probation
before. It's not THE DEFENDANT: No, I havent
THE COURT: - particularly easy, it's not
particularly fun. There are lots of rules to follow.
They may not make sense, but if you don't follow the
niles, there are consequences for them.
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